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INTRODUCTION

Medical malpractice is a legal definition wherein a medical
professional, through either a deliberate act or omission, deviates
from the standard of care to cause injury or death to a patient [1].
Malpractice lawsuits are a fairly common occurrence in the United
States, and frequency has steadily been increasing since the 1960s
[2]. It is estimated that approximately 85,000 cases are filed each
year nationwide [3]. Between 2010 and 2019, $42 billion was paid
to malpractice victims [3]. A 2010 report estimated that annual
malpractice costs, which included settlements, administrative
expenses, and defensive medicine, amounted to $55.6 billion in
2008 dollars, equivalent to $79.5 billion in 2023 [4]. Medical
malpractice plays a large role in healthcare costs and considera-
tions in the United States.

From 2017 to 2021, the most common claims revolved around
improper treatment (28.5%), failure to diagnose or inappropriate
diagnosis (26%), and surgery (24%) [3]. On average, 7.4% of
physicians annually have a claim filed against them [5]. Urologists
have more claims compared to the average, ranking eighth out of
25 specialties, and would be sued at least twice over the course of
their career [5, 6]. A policy research study from the American
Medical Association in 2023 found that 38.3% of urologists had
been sued at least once in their career [7]. These claims can have
significant impacts on the physicians involved, both emotionally
and in productivity.

There have been studies that examined litigation procedures
stemming from the management and treatment of various
urological issues [6, 8]. Varicocele is a common urologic condition
and can be associated with pain, subfertility, and infertility, thus
greatly impacting patient well-being and quality of life. It has a
prevalence of 15% in the general male population and up to 35%
in males with infertility [9]. Varicocele has a range of treatment
options, from observation to pain management to surgical
correction. To our knowledge, no legal claims database investiga-
tion into varicocele cases exists. Elucidating the factors that go
into varicocele litigation could provide valuable insight into
management considerations for this disease and provide an
opportunity to improve care for patients. This study sought to
investigate factors associated with malpractice litigation surround-
ing varicocele management.

METHODS

The Casetext online legal database was queried for cases with the
terms: “Malpractice and (Varicocele or Varicocelectomy).” Casetext
maintains a database that provides state and federal case
summaries and transcripts. It covers all 50 state and federal cases,
statutes, regulations, and rules. Because the cases in Casetext are
publicly available, our study did not need Institutional Review
Board review.

Cases that included varicocele management and with a final
judgment were included. We excluded cases in which varicocele
management was not the medical issue being discussed. We
documented the following variables for each case: date of case,
whether a urologist was involved in the defense, whether the
plaintiff was incarcerated, alleged breaches of duty, alleged
damages, and legal outcome. Data were analyzed using descrip-
tive characteristics.

RESULTS

Our database search yielded a total of 26 cases, of which 10 met
the inclusion criteria. Table 1 summarizes each of the 10 cases. The
cases occurred between the years 1931 and 2022, with 60% (6/10)
having happened since 2013. 60% (6/10) of the cases involved an
inmate as the plaintiff. The most common alleged breach of duty
was violation of the 8th Amendment (50%, 5/10), which, among
other measures, protects against cruel and unusual punishment.
All those cases involved inmates. The other alleged breaches
included negligence or indifference to the patient’s medical
condition (40%, 4/10) and disability discrimination (10%, 1/10).
Regarding the overall nature of the breach of duty, half of the
cases cited an alleged lack of treatment or inappropriate
treatment (e.g., prescribing medication when surgery should have
occurred) while the other half cited consequences of surgery (e.g.,
failure to correct the varicocele, failure to perform operation
according to medical standards, infection resulting from the
operation).

The most common alleged damages included pain or suffering
(80%, 8/10), infertility (30%, 3/10), and loss of testicle (30%, 3/10).
The other alleged damages included loss of earnings/income due
to incapacitation (10%, 1/10), infection (10%, 1/10), and loss of
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potential offspring due to infertility caused by unsuccessful
varicocele treatment (10%, 1/10).

A urologist was included among the defendants in 6 of the 10
cases. Other defendants included prison wardens, healthcare
institutions, prison complexes, other non-urologist physicians (e.g.,
radiologists, internists, primary care physicians), nurses (RNs and
NPs), and pharmacists). The defense in 8 of the 10 cases included
multiple defendants, with some involving up to 18 (Diaz v.
Spencer).

The verdict in 90% (9/10) of these cases favored the defendant.
The lone case which favored the plaintiff occurred in 1951,
included a urologist in the defense, and involved a retained drain
inside the scrotum which led to infection and ultimately
orchiectomy. 100% (6/6) of the cases involving inmates favored
the defendant. The justifications for the rulings in favor of the
defense oftentimes cited the lack of definitive evidence of
deliberate misconduct by the defendant, medical records that
contradict the allegations, and/or testimony given by outside
physicians in support of the defendant’s actions and reasonings.
To give an example, in Canales v. Abramson, the court ruled in
favor of the defense; part of their justification reasoned that a
difference in opinion over his varicocele treatment between the
medical professional and the patient which resulted in a
suboptimal outcome for the patient did not constitute deliberate
negligence that could be considered malpractice. Furthermore,
although the patient suffered from prolonged pain related to his
varicocele, there was no evidence that the defense purposely
withheld treatment or denied care. In cases such as this, the onus
to provide evidence is placed upon the plaintiff, not on the
defense.

Looking more specifically at the cases which involved urologists
as the defendant, we found that of the 6 cases, 3 involved an
inmate as the plaintiff, and 3 involved non-inmates. The cases
occurred in 1931, 1951, 1999, 2009, 2013, and 2014. All the non-
inmate cases claimed malpractice as the primary breach of duty,
as opposed to the breach of the 8" Amendment in the cases
involving inmates. Furthermore, only one urologist had under-
gone fellowship training.

DISCUSSION

Our study demonstrates that there have been relatively few legal
cases on varicoceles that have reached a verdict and the
overwhelming majority of these cases of suspected malpractice
or negligence were ruled in favor of the defendant.

The fact that more than half of these cases involved inmates
may reflect differences in approach or treatment of urologic issues
in inmates amongst medical care facilities. Violation of the 8th
Amendment, which prohibits cruel and unusual punishment, was
a common breach of duty alleged by incarcerated plaintiffs.
However, all those cases favored the defense, with the explanation
of these decisions often stating that the act of treating the
varicocele, even if not successful, was proof that sufficient efforts
were made.

From 2017 to 2021, the most common claims revolved around
improper treatment (28.5%), failure to diagnose or inappropriate
diagnosis (26%), and surgery (24%) [3].

Regarding breaches of duty, it is noteworthy that there was an
even split between cases which cited insufficient treatment or lack
of surgery, and cases which cited unsuccessful surgery. This 50:50
distribution reflects the distribution of claims in malpractice
lawsuits more broadly, in which claims revolving around either
improper treatment or surgery were fairly even (28.5% and 24% of
all claims from 2017 to 2021, respectively) [3]. Looking more
closely at what constituted an unsuccessful operation, one case
(Champion v. Bennetts) cited negligence during the operation due
to the urologist leaving a “rubber tube” in the scrotum resulting in
orchiectomy; another (Nicholas v. Jacobson) cited infection

SPRINGER NATURE

resulting from the operation; another (Cohen v. Cabrini Medical
Center) cited continued infertility after varicocelectomy; and two
(Diaz v. Spencer, Abdur-Rahiim v. Doe) cited continued pain after
surgery. The lone case in which the jury favored the plaintiff
(Champion v. Bennetts) occurred in 1951. To summarize, the
plaintiff Champion underwent a varicocelectomy performed by
the defendant Dr. Bennetts. While concluding the operation, the
doctor inserted a rubber drain that, per the case document “was
so negligently placed and so carelessly maintained that as a result
thereof appellant was forced to undergo” another operation to
remove his testicle due to the resulting infection.

Urologists should also take the opportunity to engage in patient
education surrounding expectations for varicocele management.
Cohen v. Cabrini Medical Center, for example, highlights this
importance: the plaintiff, who was the wife of the patient who
underwent a varicocelectomy, had assumed that her husband’s
operation would result in increased fertility and assure pregnancy.
She was never given these assurances, and so her case was
dismissed as being too speculative. Although surgery can certainly
improve fertility rates [10], patients should be educated that it
does not guarantee pregnancy. Likewise, urologists should also
remind patients that surgery does not guarantee pain alleviation,
the lack of which led to cases such as Abdur-Rahiim v. Doe and
Diaz v. Spencer.

Our study does come with limitations. It does not capture cases
which settled prior to trial, and so may give an incomplete picture
of litigation procedures surrounding varicocele management.
Likewise, although Casetext can provide a comprehensive over-
view of legal cases, different jurisdictions have different reporting
requirements. This can result in inconsistent and incomplete data
from the cases. Lastly, the Casetext database is concerned with
legal matters and does not necessarily provide a complete
medical context with which to analyze each case. As such, we
were not privy to the medical documents and patient reports
which were cited in the cases.

Nonetheless, providers should be reassured that malpractice
cases regarding varicoceles are uncommon and that most cases
are ruled in favor of the defense. Moreover, it is important that the
context and details of legal cases surrounding urologists are
examined and shared to improve patient care and guide
urologists in managing varicoceles.

CONCLUSION

Varicocele may be associated with pain and subfertility which
comes with a range of treatment options, from observation to
pain management to surgical correction. Urologists are defen-
dants in more malpractice suits than the average physician and
litigation may be a concern when determining their management
strategy. Our study indicates that cases involving varicoceles are
uncommon, and those involving urologists are even more so. Out
of the 10 cases, 6 involved a urologist in the defense. The lone
case which ruled against the urologist occurred in 1951. This study
serves as a reminder that being sued does not automatically
indicate medical error.

DATA AVAILABILITY

The data was generated using Casetext: https://casetext.com.
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